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brother of Moe 


not 


reasona! 


the year 


-antial amount 
spectfully submitted 
presented no case which can 
s lacking a prima facie case 
would be entitled to speculat: 
It has been conceded by the government to this 
that there is no basis to bring a conspiracy charge 
acting i ne - Charge against any of the defendants 
among which is Salvatore 
no such charge has been made There is 
stantive courts of income tax evasion alleged for each 
the years 1968 through 1971 against Mr. Colletta. 
In order to present a semblance of the case, it is 
essential for the government to prove and/or present evidence 
that in each of the years named in the indictment Mr. Colletta 


actually received approximately $85,000, or a substantial amount 


thereof; that he failed to declare this amount of money upon 


hardly enougd} 


1in the government 


at the single 
second meeting tak 
to whether 


since payments 


charge of income tax evasion, 


as a direct case, the government's pre 


tion 


is nonexistent in terms of establishing its 


burden of proof. 


|} which was not shown upon tne tax returns. That is the cire 
| 


ij Stantial case as normally defined under 


|} Statutes. Deponent is whol] inaware of a circumstantial sé 
vhich has neither a showing of un xplained net worth, ur plained 
issets, un lained penditures, and no r es - 
en. 2s t to sustain its burden under tne ind t n 
rou t 


A mere partial cataloging of th: inferences 
|| to come to a con ‘lusion in favor of the government in the 
| instant ise demonstrates the poverty of the government's 


presentation, As aforesaid, there was no jirect evidence | 
rT 


moun?’ 


»f money paid to Mr. Colletta. A jury 


would be required to 


speculate premised upon a single conversa- 


} tion in which there was stated a fu 


ture intention to make George 
I 


again another inference 
inferences is then 
» was intentionally 


ind he wilfully intended to he 


such an inference is normally permitt 


stantiality 


epen is upon 


would 
recelved, it weuld have 
speculate what portion of the money allegedly paid by 
Mr. Steinman Mr. Colletta actually received, it would have 
to speculate if the partnership actuall: materialized 
would have to speculate if the partnership pertaine? all 
four years or in any one of them, it would have to speculate 


as to what exactly an average of $23,000 a month meant. The 


speculations are infinite and only a few are detailed here. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA : 
AFFIDAVIT IN RESPONSE 
=~  « : ae 
74% Cr. 289 
SALVATORE COLETTA, : 
(HPw) 
Defendant. — 
wee epee emcee ew eee x 


STATE OF NEW YORK ones 
SOUTHERN DISTRICT OF NEW YORK 


BARBARA S. AMBLER, being duly sworn, deposes and says: 

1. I am a Special Attorney for the Urited States De- 
partment of Justice assigned to the Southern District of New York. 
As such, I am in cnarge of the prosecution of the above captioned 
ce e. I submit this affidavit and the attached memorandum of law, 
in opposition to defendant's motion for dismissal of the indict- 
ment herein pursuant to Rule 12 of the Federal Rules of Criminal 
Procedure, 

2. Defendant in making his motion for dismissal draws 
factual conclusions, some of which are not supported by the record. 
For instance he cliims the Government offered but a single witness 
@s to bribe payments and no proof as to the source of the funds 
for these payments. Sol Steinman was not only a second witness 
to one of the monthly payments, he also testified that he was the 
source of funds for the bribes and that he o ined these monies 
through a phony invoice and check cashing sci <2. Further, even 
if Moe Steinman wes the only witness, defendant cites no authority 
for the proposition that more than one witness is required for the 
Government to sustain its burden in a criminal tax prosecution, 
In fact, defendant cites nO authority for ene lucion th 


2. 

3. The Government sets forth its version of the facts 
cited to the tria? transcript in its attached mnsmorandum of law, 
Further, the memorandum will deal with the elements of the crime 
of tax evasion and the evidence which the Government believes more 
than satisfies these elements as well as case law supporting this 
proposition. 

4, Finally, it should be noted that proof of Mr. Coletta's 
presence in Manhattan to receive a bribe payment during each of 
the tax years is not required for venue purposes in this case, as 
it has been stipulated that his returns were prepared in the South- 
ern District of New York during the relevant years. 

WHEREFORE, based on the foregoing as well as the attached 


memorandum of law, the Government respectfully requests that de- 


fendant COLETTA's motion to dismiss the indictment be denied, 


Special Attorney 
United States Department of Justice 


Subscribed and Sworn to before me 


this 20™ day of April, 1976 


otary Public 


JACOB LAUFER 
Notory Public, Stote of New rork 
No. 24-4609171 
. valifred in Kings Counry +> 
Comm ssicn Expires March 30, 17....5 


RECEIVED IN CHAE: 
OF JUDGE HENRY 5 
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SALVATORE COLETTA, 
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Defendant. 


GOVERNMENTS MEMORANDUM OF LAW 


ROBERT B. FISKE, Jr., 

United States Attorney for the 

Southern District of New York 

Attorney for the United States of America 


BARBARA S AMBLER, 

Specio’ Attormey, 

Dep  imcnt of Justice, 
Of Counsel. 
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cepayr 


1s and had 


meet again back in New York (Tr, 41) . Once back in New York, Steinman a 
to make kickback payments to Coletta and Iovino so many cents per pound of meat 
that Hills bought from his company, Trans World Fabricators (Tr. 44; 3€). 

2. The kickbacks began in April of 1968 to Iovino and Coletta 
(Tr. 44-45; 206), and they subsequently told Steinmar. in April or May of 1968 
that they were taking George Gamaldi in, as an equal partner in the kickback 
schene (Tr. 48-49), Further, George Gamaldi then showed up with Iovino and 
Coletta for the June, 1968 kickback payment meeting (Tr. 49). 

From approximately June of 1968 until the end of 1971, during 
the first ten days of each month, Moe Steinman paid an average of $23,000 in 
cash kickbaks to the three supermarket executies (George Gamaldi, Blaise Iovino 
and Sal Coletta) to secure the purchase of meat by their supermarket, Hills, 
fram Stainmante wholacale meat camnany (Tr 40-50: 907) 

3. Each month from June, 1968 until December, 1971, Steinman would 
meet all three men or with at least two out of the three of the supermarket 
buyers at various places in Manhattan and Long Island to pay them the cash 
Kickuack. These locations included Patrick's Pub, Scoopies' Diner, the North 
Shore Restaurant, and a “motel on Exit 51," a1] on Long Island, as well as 
Andre's, the Luxor Baths and Steinman's apartinent, all located in Manhattan, 
Payments were also made at Sol Coletta's home (Tr. 50-51). The amount of 
the kickback was determined from records Sol Steinman kept of the amount of 
the Steinmans' cumpany's business with Hills, which he would giv monthly to 
his brother Moe (Tr. 273). Georc’ Gamaldi kept the monthly records for the 


Hills’ buyers and Sol Steinman would call Gamaldi each month to compare their 


expected to 
‘ 


testified to by Steinman, his 


deficiency in the tax paid for ea 


defendant Coletta, the accountant 


to testify that Coletta di 


A. 


Existence of a Tax Deficiency 


The testimony of Moe Steinman, if believed, establishes 
unreported income to the defendant Coletta of one third of 
$23,000.00 per month from June, 1968 through the end of 1971. 
The Government is not required to prove the precise amount by 
which a defendant understated or underreported his income, 
United States v. Pawlak, 352 F. Supp. 794 (D.C.N.Y. 1972) 


4Z)6 


« 4 


See also, United States v. Rischard, 471 F.2d 105 (Sth Cir. 1973). 
(Nor need the Government show the exact amount of the tax evad i) 
The Governinent need only establish that the income was 


mnaderctated hu a enhetantial amonntr Initec) Cratee wv Marcie 


401 F.2d 563 (2d Cir.), cert. denied, 393 U.S. 1023 (1969). 


In Marcus the defendant under~eported his income by amounts 

| ranging from $9,000.00 to $26,000.00 per year ard this was found 
to be "substantial". From Steinman's testimony, in this case, a 

jury could find that the defendant received approximately $7,000.00 


> —_—— 


per month for the tax years in question, which he failed to report. 


This amount computed out per tax year far exceeds the amounts found 


to be substantial in Marcus and Pawlak. (In Pawlak, the Government 


showed only $5,000.00 of underreported income for one of the tax 


years.) 


ee one 


B. Attempt to Evade 


The law is clear that the filing of a false i 


ncome tax return 


constitutes an atte mpt within the m ‘aning of 26 United St 


Section 7201, United States v. Pawlak, Supra. Clearly if Coletta 


received the bribes Stein aan claims he did, ne fraudulently under- 


stated the taxable income on his return and this constitutes an attempt 


to evade the assessment of taxe;. United 


States v. Stein, 437 F.2d 


775 (7th Cir.) cert. denied, 403 U.S. 905 (1971), 


C. Wilfulness 


Direct proof of wilfulness is not necessary. This may be 


inferred from failure >of the defendant to supply records of the non- 
renorted jncame tr hic ACCOmNtant U 


wi Craton « wryly —T 4°70) 
Ma re | vu sandes 


ve bby zrsvV 


F.2d 915 (2d Cir. 1972), United States vy. Frank, 437 F.2d 452 


9th Cir. 1971). Wilfulnmess may also be shown through evidence of 
o 


4 


extensive dealings in cash. United States v. White, 417 F.2d 89 


(2d Cir.), cert. denied, 397 U.S. 912 (1969); United States vy 


Callanon, 450 F.2d 145 (4th Cir. 1971). In fact, any conduct, the 


effect of which is to conceal end mislead suggests wilfulness. In this 
casc, the defendant failed to report the bribe income to his accountant, 
received all bribes in cash, and, alesg with Steinman and the two 


other buyers, agreed to the use of a code word over the telephone to 


conceal receipt of the bribe income. 


CONCLUSION 


The Government respectfully submits that from the 


f - 
as well as the other chipvlated tachS$ 


testimony of Moe Steinman and Sol Stcinman‘ta jury could find 


that Salvatore Coletta evaded his income taxes for the years 


1968, 1969, 1970, and 197}. 


Respectfully submitted, 


ROBERT B. FISKE, Jr. 

United States Attcrney for the 

Southern District of New York 

Attorney for the United States of America 


BARBARA A. AMBI 
Special Attorney, 
Department of Justice, 
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*Overnment's Memorandu 


Said presentat 


fundamental prerequisites of a prima fz 


»9f evidence, and, most Significantly, substitut 


Memorandum of Law Statement of hard facts a conclusion 


that could only be arrived at after pyramiding 


$s t . 
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if 


The record in no way Supports the bold assertion of hard 


fact as set forth in the sketchy Outline presented to the pane 


Court in support of the contention as to the existence 


The defendant will demonstrate t! 
facie case hereinafter. However, tc ! 


mit the discussion 


to that aspect is to beg the 


= question. The procedure with 

regard to this application was Proposed by the Government 

With commendable concern fo: judicial economy, the Gcvernment - 
ee 

acknowledged that the -vidence against Coletta would in al] eames 


Substantial regards be e same as that previc 


against George Camaldi. Thus, the suggestion was made that 


record the matter a 
— 
— 
ro 


Since the evideice was already a matter of 


U 


could be reviewed by the Court to determine 


whether or not 
further prosecution was legaliy justified. It 


wouid seem 


tnat having made the proposal, the Government was not 


gesting that their poOSition Ought to be maintained upon the 


merest technicalities if, in fact, no reasonable jury could 


ultimately find in the Government's favor beyond a reasonabie 


doubt at the end of an extended trial. Thus, unlike other 


pre- 


trial motions addressed to the sufficiency of the 


indictment, this case is unique in that there exists a full | 


trial transcript and an invitation by the Government to have 


any shortcomings 


advance of trial so as to spare the “ ts the 
and the defendant the t 


Irul less exercise. 


the Court a pre-trial evaluation of the case 


2) 2 it 

rec rd and then ask the yurt tO ignore the sket ness 
the vernment's proof, necessar mcilusions premised po 
unjustiliied inferences, gaps in the Government's evide ’ . 

* 

* 
contrad’ctions between tne only two Government fact wit- ——- 
nesses and tt inability of t Se witnesses to specif 


times, dates or places. This inability to sufficiently 


_—<— 
designate times, dates and places negates the sufficier Y ke 
of the Goveinmen. presentati ° Further, the inability 
the Government witnesses to testify as » time, date and a 


place of all but two out of approximately th 


oy 


1enial of due process in that no defendant 


would be given the opportunity to present a defense against 


such vague allegations. How can a defendant prove that he 


> 
‘ 
was not at a pa.ticular olace, the specifics of which he is ion. 


never advised? 


As to the only two meetinjs seemingly 


identified, one is a general conversation nly and as to the 


ER oD 


other, the Government witnesses cannot agree as to which 


| 


year it occurred. Nor could they agree as to any of the 


Other essential details of what allegedly transpired. 


x i 
“6 It 1s respectfully submitted that since the 
a 
Government made the pro,osal to seek a judicial evaluation rm 
1n advance of trial, in the interests of judicial economy, nm 
.é there is no disability to the Court evaluating all of the 
factors that would justify dis isSing the indictment in the 
we 
interests of said economy. 3 
o aye 
queen 
THE FACTS IN THE GAMALDI TRIAL RECORD 
DO_ NOT ESTABLISH A PRIMA FACIE CASE. 
eee eee ess 8) ERLMA FACIE CASE 
Even by the most technical and restricted view, aes 
the Government has failed to establish a Prima facie case. 
The Government's position erd the cornerston upon which es 
they rely is the conclusory statement found in their memo- 

F randum (p. 4), i.e., Soe 
“The testimony Of Moe Steinman, if believed, 
establishes unreported income to the 
defendant Coletta of one third of $23,000.00 Ne 
per month from June, 1968 through the eae f 

> Of 39725" Py 
* a 
a ; 
That is the basic fallacy in the Covernment's “ 
position. The testimony of Moe Steinman, if believed, does ' 
’ 


not establis': the facts as concludea by the Government. 
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Simply stated, if the testimony of Steinman were believed 
there is still no direct evidence of the receipt of money 

by Coletta in sufficient amount to sustain the instant 
indictment. 

The instant case is an income tax Prosecution. [t 
is not a conspiracy prosecution, nor any of the other kinds 
of prosecutions where generalities will suffice to overcome 
the lack of hard fact. The threshold fact ror the Government 
to prove in order to proceed further is that the money al- 
leged in the indictment, or a substantial amount thereof, 
was actually received by Mr. Coletta. Simnly stated, the 
testimony of Mr. Steinman falls short in that regard; its 
sum total does place the sufficient amount of money in 
Mr. Coletta's pecet Mr. Steinman stated that he could 
not particularly identify Mr. Coletta as being present at any 
but two out of thirty-six meetings which allegedly occurred. 
Steinman stated that while two out of the three generally 
appeared, he could not identify which two out of the three. 

As to the two remaining meetings, even they, taken 
at face value, do not place a dollar in Mr. Coletta's pocket. | 


As to the alleged meeting at Mr. Coletta's house -- in any 


ome 
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event insufficient because the year in which it occurred 
not be identified upon the Government's case == the only 
testimony was that of Sol Steinman in that he "helped even 
out the money." There is no testimony that any of the 
"evened out" money was actually received by Mr. Coletta 
Or, in fact, any details of what happened to it after it 
was “evened out." 

As to the ether meeting which concerned itself 
with an alleged payment made in 1968-- which in any event 
was insufficient in amount under the allegaticns contained 
in the indictment to withstand dismissal -- even there 
the testimony was limited to mr. Coletta's presence at the 
meeting with no testimony having been offered that he was 
the actual recipient of any money allegedly passed, or that 
he received any portion of any money allegedly passed to 
some © ner person present. Again, vague generality with 
its superficial appeal was substituted for hard fact. 
However, "atmosphere" or “suspicion” is no substitute for 
hard fact in establishing the existence of a prima facie 


Case. 


The fact is that Steinman's testimony, if believed,| 
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[ ad 
requires a triple tiered set of inferences to arrive at the | be 
— 


conciusion necessary to sustain the burden of ¢ ‘rima facie 


case. Since there is no direct testimony as to ine receipt 


of money in sufficient sum by Coletta, an inference is 


> 
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required to conclude that he did in fact recelve such money. S 
a 


Then a Court and jury must, on top of that inference, infer 


-he amount and the year in whih 3uch money was received. 


Added to those two preliminery zaferences is required a = 
third inference, to wit, that he willfully failed to report | ss 
* Said income. 


It 1s respectfully suggested that the third 
inference, i.e., willfullness, is a normal inference 
required in the best of cases since state of m id 1s 


normally only proven by such an inference. However, the 


inference becomes acceptable Only when such inference is 


premised upon hard esteblished fact from which the inference 


iS generated. Even that normal and usual inference is not 


permitted when it itself is required to be inferred from a 


two inferences are required before arriving at the third 


essential element, it becomes ‘holly unacceptable under our | 


es 
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a 
basic fact whici itself is an inference. Where, as here, a 
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System of justice. 
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It 1s 2 that an income tax prosecution can be 
Successfully brought premised upon Circumstantial evidence. 
However, in an income tax prosecution the nature of the 
circumstantial evidence has been Clearly defined and 
precise patterns have developed. In cases where there is 
no direct evidence ot the receipt of funds a circimstantial 
case 1S perfected by establishing a defendant's net worth 
that can in no wey be justified by the income he reports 
Or by a history of unexplained disbursements which again 
amount to a figure unexplainable by the reported income. 
From those two tangible and precise facts ar inference 
be drawn that a defendant has received money which 
he has not reported on his income tax returns. In the 
inscant case there is no evidence whatsoever of unexplained 
aisbursements, nor of any net worth in excess of that which 
could be easily accounted for by the income which Mr. Coletta 


reported. Lacking direct evidence of the recéipt of funds, 


lacking evidence as to net worth unexplained by reported 


income, and lacking evidence as to disbursements in excess 


‘ 


+i reported income, no case, prima facie or otherwise, 


exists that will support an income tax indictment. 


It should be noted, as conceded by both parties, 
that Mr. Coletta during the period covered Dy the indict- 
ment reported several hundreds of thousands of dollars o; 
income and paid several hundreds of thousands of «w)dllars 
in taxes. The significance is twofold. Any direct evidence 
which may torturously exist in the instant case does not 
involve such amount of money that could be considered sub- 
Stantial when measured against the aliegations of the indict- 
ment, Or substantial when measured against Mr. Colleta's 
reported income. 

The insta.* case goes even further in discrediting 
@ prima facie case premised upon the myriad of inferences 
required herein. A circumstantial case requires that there 
must be excluded any other contradictory reasonable infer- 
ences. The gamut of acceptable inference runs from 


exclusion of every inference except that pointing to yguilt 


to, at the minimal level, excluding any reasonable inference 


st 


but that of g.iilt. In the instant case, the facts as testi- 
fied generate innumerable instances and the ones adverse 
to the concept of guilt are at least as minimally compelling 


as those pointing tc guilt. The record reveals that the 
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prime Government witness testifed Only after receiving from 
Ss come 
the Government an exceedingly advantageous plea bargain. 
Indictments against his brother and his son-in-law were 


dismissed. The plea which Steinman received was,in light 


of his past history and the charges under which he face 


| Fe 


conviction, to say the least, modest if not ridiculosuly so. 

Steinman also faced substantial tax difficulties of his own 

for failure ts report millions of dollars which he was Ee 

known to have received. Thus his compulsion was twofold. oa 
— 

One was to insure the goodwill of the Government with regard 


to the pending criminal charges against him, and secondly, 


the necessity of relating a story which would divest 


t him of BP 
the millions of dollars which he was known to have received. be 
j fee 
Under those circumstances the inference is minimally equal cad 
that the story he tells in this trial is a fabrication or 
oe 
distortion prompted by the necessity of obtaining Governmen- 


tail leniency for himself and his family and avoiding a tax 


liability which he could never meet. This :nference becomes 

; 
all the more compelling when, as the record reveals, Steinman . 
was unable to produce a Singie document to corroborate his Ee 
story, was unable to Specify a particular date as to any — 


event for fear the defendants might possess hard fact to 
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Prove their whereabouts elsewhere, could not or did not 
Spell ovt the source of the funds in the amount alleged t 
have been paid to the defendant, only made sales to Hill's 
Superma~ket in an amount tnat could never have justified 
excess Of one million dollars in kickbacks, and explained 
the loss of the records which might have substantiated hi 
story with a tale that offended credulity. 


Those facts, which at the Invitation of the 


Government, the Court may review, clearly generate a counter- 


vailing inference to that Of actual guilt in a quantity and 


quality at least equal to the inference required to establish 
guilt. Thus, in sum, if the Government relies on the direc 
case, it has none. ‘fo the extent the Government is forced 

to rely on a circumstantial case, it similarly has none. 

The circumstantial case would rely on triple tiered infer- 
ences which in and of itself is not permissible. Assuming 
arguendo, that that threshold Obstacle could be Overcome, 
the record reveals countervailinc inferences which preclude 


the possibility of legal guilt. 


The Government may not complain if the Court 


reviews the entire record in assessing the existence of a 


Prima facie case. Normally a court is forced to make such 


assessment upon mere legal conclusions without the slightest 


indication tha such conclusions are arrived at by virtue of 


direct evidence or Circumstantially. However, there is no 


disability from a court reviewing all the relevant intelli- 


gence that is available at the time a determination i 


requested even if requested before trial. In the instant 
case the Government has requested the review and stipulated 


that same shall be on the basis Of the Gamaldi record. To 


ask the Court to ignore that record and the relevant factors 


contained therein is wholly unwarranted and count erproductive 


te the very purposes for which the proposal was made. Upon 


7 the record there does not exist a prima facie case against 


Mr. Coletta. 


OTHER FACTORS WHICH MAY PROPERLY 
ee MAY PROPERLY 


BE CONSIDERED IN THE DISPOSITION 
ES eV A ELON 
° OF THIS MOTION. 


In the foregoing section, it was denonstrated that 


the Government 


"s case was quantatatively lacking in establish- 


ing a prima racie case as a matter of law. In this section 


tt shall be demonstrated that the Government's case 1s both 
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quantitatively and qualitatively lacking in sufficient 


evidence so as to justify a finding of guilt by any reason- 
able jury. 

It requ res nO undue repetition to assert 
the triple tiered inferences referred to hereinabove w 
Similarly preclude a jury from a finding of guilty upon 
3111 of the evidence. A jury ought not be permitted to 
speculate to such an unlimited extent that any finding must 
of necessity lack any of the precision Or due process 
requir 2 s to which a defendant is entitled. 

terms of due process requirements, a defendant 
1S entitled to have the charges and the evidence set forth 
with such specificity that he can adequately prepare and 
present a defense. In the instant case that right is 
wholly denied. 

Upon the testimony of Steinman there is virtually 
no eviden »* presented as to the time, the date, or the 
circumstances regarding substantially all of the alleged 
payments that were made t> the defendant. At no time is 
ne given a date which he could refute by the existence of 
Other facts which he might possess. At no time is he given 


@ specific place coupled with a date so as to enable him to 


be 
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establish his whereabouts elsewhere, if in fact he would Be 


otherwise be able to. At no time is née presented graphically 


with the source of the funds that he was aileged to have 


received, to wit, where Steinman got the money from 


amount of millions which we-: elivered to Mr. Coletta, 


Mr. Gamaldi and Mr. Iovino. He 1s thus denied the Oppor- 


tunity to attack as non-existent such funds. The Government 


does not present any evidenc 


e as to the possession of an | 
q 
unwarranted net worth or the making Of unexplained disburse- 4 
— 
ments-- a factor consistent with innocence-- by which means 


Mr. Coletta might further offer such evidence if it existed. 


Steinman testifies that such records as did exist were 


= 
destroyed under circumstances that describe a coincidence ra 


that no reasonable mind could accept. In any event, such 


records are not forthcoming, again denying to defendant 


the opprrtunity to question and demonstrate their falseho 


Thus, Mr. Coletta is in the unenviable position 


Of having to prove a negative which, as a metter of pure 


mathematical loyic, is incapable of proof. How can he 5 


possibly prove or establish that he did not receive the 


vast fortune suggested by Steinman, when he is not told 


where he was supposed to have received it, when ne was 


—e 
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Supposed to have received it, where the money came from that 


was utilized to pay him, etc.,etc.,etc. There is abso- 
lutely not a single fact which was definitively placed in 


evidence by the Government which would permit M-. 


Coletta 
to bring forth proof to the contrary .f it existed. Ifa 
place is mentioned, it lacks a date; if a month is mentioned, 


it lacks a date and-a place; and if a year is mentioned, it 


lacks an amount, a date and a place. In the one incident 


which allegedly occurred at Mr. Coletta's house, the year 


in which suck a meetiiug occurred is in doubt. One witness 


stated 1970; another, 1971. How could Mr. Coletta con- 


ceivably review his records, documents, whereabouts, or such 


Other evidence as he may possess to establish his non- 


presence at a meeting upon an undefined date in a year 


which itself was undefined? He would be required to prove 


that he was not at home for every sinjle Sunday over a 


period of two years. Even were he able to do that, he 


would then be faced with the problem that the two Government 


witnesses could not agree as to whether or not it was a 


Saturday or a Sunday. It 1s hardly due process to place 


a detendant in a position of having to defend himseli with 


the requirement of Proving a negative when he is not 


afforded t 


he minimal requirements 


enable him to make such defense as 


that faced 
sOoncluding 
pru:.uced. 
t. -:onclud 
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District Attorney's office of New York County of a sear 
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Warrant for the seizure of such records. they would have to 


weign the conflicting testimony between Moe Steinman and 


SOl Steinman, not Oniy as to the single event allegedly 


= 
ond 
o 
occurring at Mr. Coletta's nouse, but also as to the fact . 
_—_—— 


that Moe Steinman vigorously denied stealing money from 


nis Own partner premised upon a story of fict, 


i) 
a os 
Cy : zz 
° which were never made. In addition to that incident, : 
se 
s 
steinman himself admitted that he had repeatedly taken 
money from persons Upon a fabricated story that such mone 
was necessary to pay off supermarket buyers and labor 
—— 
Officials, when in fact no such payments were ever made. : 
A jury would have to evaluate the fact that Steinr . did > 
oan not even appear to recognize a lie when in fact one existed, aes 
to wit, that when confronved with the fact that he had told ¥ 
~~ 
a iGwa Beef, etc. that he was required to make payOtts which 
in fact never existed, he would not admit that such story he 
+ ’ 
co \ : . - 
was a lie in order to obtain money, but rather merely 


“something to sell", which tu his mind seemed perfectly 


permissible, 
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Finally, the jury would have to evaluate the fact 
that Steinman acknowledged on the stand that he lied all his 
'life. A jury might easily conclude that a man who had lied 


| all his life as an enabiing tool to obtain money from 


| 
| 


| Partners, business associates and others, might feel no 
compunction at lying when his entire future was at stake. 
When the above is measured against the skimpy 
inference~reqguiring evidence of the Government, it is 


respectfully submitted that no jury could reasonably conclude 


pen 


the guilt of Mr. Coletta beyond a reasonable doubt. 

Thus, it serves little purpose for the Government 
to request that a court reach out torturously to piece 
| together a prima facie case which is skimpy at best, when 
|in fact the legal restraints upon ultimate guilt are over- 


whelming. It would truly be contrary to the stipulation and 


yy per 


the purposes for which the Government made the proposal to 
have a review made at this time. 
In any event, the case is such that the defendant 


| would be den.ed due process if it continued. An ensuing 


| trial could he nothing more than a swearing contest. Any 


proceeding upon a criminal charge that couJc not rise above 


VER 


| that level can hardly be said to afford a defendant due 


| 
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process of law. 


CONCLUSION 


it is respectfully requested that the indictment 


= 

} ~~ 

herein be dismissed. me 
NRE tyme 


Respectfull, submitted, 


ROBERT E. GOLDMAN, ESQ., 
Attorney for defendant 
Salvatore Coletta. 
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UNITED STATES DISTRICT C OURT 
SOUTHERN Letitia OF NEW YORK 


UNITED STATES OF AMERICA 


OPINION 


SALVATORE COLE ITA, 74 Cr. 289 (HF W) 


Defendant. ; AYY TOP 


HENRY F, WE: KER, B.. 3. 

The defendant Salvatore Coletta was indicted in 1974 on four counts 
of income tax evasion for failing to report income he al! segedly received in the form 
of bribes from 1968 through 197]. The Government has stipulated that the case 
against this defendant is based essentially on the same evidence as that presented 
2gainst George Gainaldi in a Previous trial wherein the same charges as these now 
pending against Coletta were dismissed. Coletta has moved to dismiss this 
indictment pursuant to Rule 12 of the Federal Rules of Criminal Procedure. 

The Government's case against Gamaldi was replete with insufficient, 
speculative generatities instead of specific, concrete evidence. These shortcomings 
have not disappeared; the facts and evidence as presented now against Coletta 
remain exactly the same as they were against Gamaldi -- highly inadequate, 

Largely on the basis of Moe Steinman's testimony, the Government 
Claims Coletta was one of three persons receiving bribes averaging some $7,000 
monthly from June 1968 until] December 197]. But the Government has not been 
“ble to document the specifics of who was involved, how much was paid, ar.d where 
and when payment took place of any one Particular transaction. 


Steinman testified that monthly payments averaging $23,000 total 


‘a Jb 
were given to Gamaldi and/or Coletta and/or Blase Jovino at various places in Long 
Island and New York City. Record at 50-5}. He was unable, however, to specify. 


exactly 10 whom particular Payments were made, and instead could only make a 


Beneral claim that h always made these Payments to at least two out of the three, 
Record at 50. While Steinman was able to estimate that an average of $23,000 a 
‘ & ’ 


-_month was paid, with a minimum of $12-14,000 and a maximum of $28-30,000, 


& record at 51, he could not recall the exact amount of any one particular payment. 


In certain instances during the Gainaldi trial, Steinman did give some 


Specific details concerning particular alleged payments on direct examination, but 
‘ P . ; - ‘ 4 

On Cross-examination his memories of the same incidents sornehow eluded him. He . 

recalled specifics of the alleged April 1968 and June 1968 Payments, record ar 45, 


49-50, when questioned by the Assistant United States Attorney, but these 


= 


recollections faded UPON Cross-examination by the defense attorney. Record at 


202, 207. 


The caliber of the Government's evidence is Perhaps best 


dernonstrated by quoting an excerpt from the irial transcript: 


(Moe Steinman being cross examined by the defense 
counse!)), 


A That was the first kickback. That's where I don't 
know where we met. It was one of the restaurants in 
Long Island, I know it was Long Island. 

Q How about the rnonth of May? p 

A May, yes. That Was in Patrick's Pub on Northern 
Boulevard. 

Q How do you remember the month of May in Patrick's 
Pub? : 

A Because we had a little table in the back there that I 
recall and we had quite a few drinks to Celebrate a new 
venture that i had with them. That was only Sol 
Coletta and Blase, 

Q How do you know it was Patrick's Pub.? 
A Ireme:nber because | was there. 

Q How do you remember it was the month of May? 
A It was the second time I met them. I was in a hurry 


Or they were in a hurry. I don't remeinber where we 
met. It was: Long Island. 
Do you recall the date of that mecting? 
No. 
How about the month of June? 
I don't recall that. 
Do you recall where that was? 
In Long Island. 
Where, the place? 
Well, it could have been -- 
Not could have been. . 
Do you have any recollection of the place 
specifically? 

No, mot sure. 
Q Do you have a recollection of the date specifically? 
A Only that I could only tell you the first of every 
month or the first week or the first ten days of every 
month. 
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(Record at 206-7). 

Even in one case where Moe Steinman's testimony is corroborated in 
part by his brother Sol Steinman, another Government witness, there is an 
inconsisicncy. The two witnesses gave tesumony concerning a meeting at Coletta's 
home where another payment allegedly took place, record at 60-61, 246 59, 276-77, 


but they could pot: 


There is here &n absolute absence of any evidence 
unexpiained expenditures by this defendant vis-a-vis the income reported or the 
establishment of his net worth. These are two significan. circumstantial evidence 


areas which are subiect to the inference of the receipt of money in excess of the 


reported income. ive 


nasterr:ind of the kici 
examination as | oy 1; '. From this testimony it is unreas 


tO expect a july to draw an inference beyond a reasonable doubt that in each of 
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three taxable years the defendant received approximaicly $84,000 which he failed 
to report as income. 

While the cases cited by the Government as to the precise amount, 
the substantial character, and the exact amount of tax evaded stand for the 
propositions stated, they do not apply here where ithe necessary circurnstantial 
evidence from which an inference of receipt of funds is to be drawn is missing. 

Thus many necessary, important details in the Government's case are 


missing; a jury would be required to fill them in by pure conjecture and inference 


based upon conjecture in order to find that a particular transaction actually iook 


place. 
The law in the Second Circuit today concerning the sufficiency of 


evidence necessary before a case may te sent to a jury requirés a trial judge to: 
"determine whether upon the evidence, giving full play 

to the right of the jury to determine creaidiity, weizn 

the evidence, and draw justifiable inferences of fact, a 

reasonable mind might fairly conclude guilt beyond a 

reasonable doubt." United States v. Taylor, 464 F.2d 

240 (2d Cir. 1972), quoting from Curley v. United 

States, 160 F.2d 229 (D. C. Cir.), cert. denied, 331 U.S. 

$37 (1947). 


In my opinion, in this case there is no sufficient evidence upon which a reasonable 


person could fairly conclude beyond a reasonable doubt that the defendant Coletta 


is guilty of the crirnes with which he ts charged. 
A District of Columbia Circuit case 1s analogous to the situation now 


before the court. In United States v. Bethea, 442 F.2d 799 (D. C. Cir. 1971), the 


defendant was convicted on two narcotics charges. Arrest was made and 
conviction followed on the hasis of the fact that the defendant, who was a 
passenger along with two other men in a parked auto'nobile, was sitting in 


7. | 


proximity to the drugs in question. In addition, there were also three jo guns in 


Y 

the car, two of which were hidden beneath the defendant's seat. Aside from 
lestitnony verifying this set of facts, the Government utilized cnly one witness on 
direct examination, and offered no further evidence linking the « ‘-ndant to the 
particular drugs or the use of drugs in general, nor any evidence « owing that he 
was good friends with the other two men or even that he had spent the major part 
of the evening in question with them. 

Recognizing the many gaps in the Governinent's c ise, the court there 
reversed the conviction. In so doing, the court stated, "{T/he tial judge should not 

' 

allow the case to go to the jury if the evidence is such as to perinit the jury to 
merely Conjecture or to speculate as to the defendant's guilt." Id. at 792. Ac ord, 
United States v. Hill, 481 F. 2d 929, 931 (Sth Cir.), cert. denied, 414 U.S. II5 (1973); 


United States v. Bo: ham, 477 F.2d 1137, 1138 (3rd Cir. 1973) (en banc) 


The Government's evidence in this case fares no better than 
evidence in Bethea. In order to find the defendant guilty beyond a reasonable do 


on the facts, one rust first infer, on the basis of the Government's sketchy 
evidence, that Coletta did indeed receive a substantial amount of money in bribes, 
secondly speculate as to the specific ammount of money, further conjecture as to u 


particular year in which the alleged bribes were ac cepted, and finally conclude that 


Coletta wifully failed to report this income. 


To send this case to the jury would be to ask a jury to build 


speculation upon speculation. The defendant's motion to dismiss tl, inAGictimMeNt 15 
granted., 

SO ORDERED. 
DATED: New York, New 


July 7, 1976 
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J. In its memorandum of law, the Government cites United Stat es Vv. P 


A 660 


UNITE » STATES v. SALVATORE COLETTA, 74 Cr. 289 (iF W) 


NOTES 


awlak, 352 
F. eh 794% (S.D.N.Y. 1972), United Sr. ites V. Risch. ard, 471 F.2d 105 (8th Cir. 
1973), and United States v. Marcus, 401 F.2d 563 (2d Cir.), cert. denied, 393 U.S. 
1023 (1969), in support of its Contention that the exact amouat of alicged 
understated income need not be proved. It cites United States v. Pawlak, supra 


United States v. Sicin, 437 F.2d 775 (7th Cir.), cert. denied, 493 U.S. 905 (i27/), 
Unite ed States v. Willi ams, 470 F.2d 915 (2d Cir. 1972), and United State S V. 
White, GI7 F.2d 89 (2a ¢ Cir.), cert. denied, 397 U.S. 9)2 (1969), in reference to 
the elements of the crime of income tax evasion. piss is essentially the extent 


of the authority u sed by the Government in its case « gainst Coletta. 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF NEW YORK) / | 


| 

- : lay 

Barbara S. om—_ being duly sworn, deposes and 
says that She is employed in the office of the Strike Force 
for the Southern District of New York. 

That on the OM day of Serre mber (9 7b enol: 
She served 2 copies of the with.» briee and ofpenoily 
by placing the seme in a properly postpaid franked envelope 
addressed: 


OO - 3rdq Avenu 
New Y ort Gry) peu) York 


Robert Sold MOAN y ms 


And deponent further says that She sealed the said 
envelope end placed the same in the mail drop for mailing 
at the United States Courthouse. Foley Souare, Borough of 


Manhattan, City of New York. 


Sworn to before me this 


0e sae ey earn 
— day of Seplinber, ("74 


Taso 


